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United States District Court, W.D. Missouri, Saint Joseph Division.

RURAL COMMUNITY WORKERS ALLIANCE and Jane Doe, 1  Plaintiffs,
v.

SMITHFIELD FOODS, INC. and Smithfield Fresh Meats Corp., Defendants.

1 The Court notes that there is currently a motion pending to allow Jane Doe to proceed using a pseudonym
(Doc. 42). Given the Court’s dismissal of this action and the denial of injunctive relief, the Court finds that
requiring Plaintiff to reveal her identity would serve no important purpose, especially given that another
named plaintiff appears in this case. The issues presently before the Court are—for the most part—purely
legal, and the majority of Plaintiff’s allegations are not individualized. Thus, the public’s interest in Plaintiff’s
identity and the prejudice to Smithfield in allowing Plaintiff to proceed anonymously for purposes of deciding
the instant motions is minimal. Plaintiff Doe may therefore use a pseudonym for purposes of the motions
presently before this Court. This Court reserves judgment on her ability to do so should this case proceed to
further stages of litigation.

No. 5:20-CV-06063-DGK
|

Signed 05/05/2020

Synopsis
Background: Worker advocacy group and employee brought action against meat processing plant owner and operator, alleging
that owner and operator failed to adequately protect workers at meat processing plant from virus causing COVID-19. Plaintiffs
filed motion for temporary restraining order (TRO) and preliminary injunction, and owner and operator filed motion to dismiss
and/or stay pursuant to primary-jurisdiction doctrine.

Holdings: The District Court, David Gregory Kays, J., held that:

primary-jurisdiction doctrine applied to plaintiffs' claims;

under Missouri law, plaintiffs did not meet extraordinary burden of showing that an affirmative preliminary injunction was
warranted; and

relief requested by plaintiffs lacked specificity required for preliminary injunction.

Motion to dismiss granted.

Procedural Posture(s): Motion to Dismiss; Motion for Preliminary Injunction.

Attorneys and Law Firms

David S. Muraskin, Pro Hac Vice, Stephanie K. Glaberson, Pro Hac Vice, Karla Gilbride, Pro Hac Vice, Public Justice, P.C.,
Washington, DC, David Seligman, Pro Hac Vice, Juno Turner, Pro Hac Vice, Denver, CO, Gina Chiala, Heartland Center for
Jobs and Freedom, Kansas City, MO, for Plaintiffs.
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Alexandra B. Cunningham, Pro Hac Vice, Hunton Andrews Kurth, Richmond, VA, Jean Paul Bradshaw, II, Mara Halpert
Cohara, Lathrop GPM LLP, Kansas City, MO, Susan F. Wiltsie, Pro Hac Vice, Hunton Andrerws Kurth LLP, Washington, DC,
for Defendants.

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS

GREG KAYS, JUDGE

*1  This lawsuit arises from Plaintiffs’ allegations that Defendant Smithfield Foods, Inc. and its wholly owned subsidiary,
Defendant Smithfield Fresh Meats Corporation (collectively, “Smithfield”) have failed to adequately protect workers at its meat
processing plant in Milan, Missouri, (“the Plant” or “the Milan Plant”) from the virus that causes COVID-19. Now before the
Court are Plaintiffs’ Motion for a Temporary Restraining Order (“TRO”) and Preliminary Injunction (Doc. 3), and Smithfield’s
motion to dismiss and/or stay pursuant to the primary-jurisdiction doctrine (Doc. 28).

After carefully reviewing the motions and the existing record, the Court holds that it should decline to hear this matter pursuant
to the primary-jurisdiction doctrine to allow the Occupational Health and Safety Administration (“OSHA”) to consider the
issues raised by this case. But even if the Court did not apply the primary-jurisdiction doctrine, the Court would not issue a
preliminary injunction because Plaintiffs have not met their burden of proving that the extraordinary remedy of an affirmative
injunction is justified. Smithfield’s motion is GRANTED, and the case is DISMISSED WITHOUT PREJUDICE.

Background

The Background section of this order is arranged in chronological order. Although regrettably lengthy, it details how the
regulatory environment in which meat-processing plants operate is constantly changing during this unique national emergency.

In late 2019, a new coronavirus emerged named severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2). 2  This virus

causes coronavirus disease 2019 (COVID-19), a respiratory illness that can cause serious health problems, including death. 3

SARS-CoV-2 is highly contagious; it appears to spread from person to person through respiratory droplets produced when an

infectious person coughs, sneezes, or talks, and the virus can be spread by presymptomatic, or even asymptomatic, individuals. 4

2 Ctrs. for Disease Control and Prev. & Occ. Safety and Health Admin., Meat and Poultry Processing Workers and
Employers, https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/meat-poultry-processing-workers-
employers.html (April 26, 2020).

3 Id.

4 Id.

A global pandemic ensued, and the virus and COVID-19 reached the United States in early 2020. On March 13, 2020,
the President declared a national emergency concerning COVID-19. That same day, Missouri’s governor also declared a
state emergency, and on April 3, the Missouri Department of Health and Senior Services issued a stay-at-home order that
mandated all individuals abide by social-distancing requirements and closed all nonessential businesses in Missouri through

May 4. 5  The stay-at-home order defines essential businesses in accordance with guidance from the U.S. Department of
Homeland Security, Cybersecurity & Infrastructure Security Agency (“Homeland Security”), which identified livestock-

slaughter facilities, including the Plant and its operations, as “critical infrastructure.” 6  On April 9, the Centers for Disease
Control (“CDC”) published Interim Guidance for Businesses and Employers to Plan and Respond to Coronavirus Disease 2019
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(COVID-19), which outlined several policies and procedures employers should implement to help prevent workplace exposure
and community spread of the virus.

5 Mo. Dep't of Health & Senior Servs., Stay at Home Order, https://governor.mo.gov/priorities/stay-home-order (Apr. 3,
2020).

6 U.S. Dep't of Homeland Sec., Cybersec. & Infrastructure Sec. Agency, Guidance
on the Essential Critical Infrastructure Workforce, https://www.cisa.gov/sites/default/files/publications/
Version_3.0_CISA_Guidance_on_Essential_Critical_Infrastruc ture_Workers_3.pdf (April 17, 2020).

*2  On April 22, OSHA sent Smithfield a “Rapid Response Investigation” requesting information regarding its COVID-19
work practices and infection at the Milan Plant, giving Smithfield seven days to respond. As part of its inquiry, OSHA requested
information about Smithfield’s COVID-19 practices including what, if any, personal protective equipment has been given to
its workers, what engineering controls have been implemented, what contact tracing methods have been employed, and what
policies have been changed or implemented in light of the pandemic (Doc. 29-2). Smithfield responded on April 29 (Doc. 41).

The next day, on April 23, Plaintiffs Jane Doe and the Rural Community Workers Alliance (“RCWA”) filed suit. They allege
Smithfield is not taking adequate steps to prevent transmission of the virus at its Plant, thereby endangering workers and
members of the surrounding community. According to her declaration, Doe is a current Smithfield employee who has worked
at its Milan Plant for at least five years. She claims she currently works on the “cut floor” where animals are broken down
into products and packaged.

The RCWA is a Missouri non-profit advocacy group whose members consist exclusively of workers in Northern Missouri.
Several members of RCWA’s current leadership council work at the Plant, and sixty to seventy workers who attend its meetings
work at the Plant, including Jane Doe.

Defendant Smithfield is one of the largest meat-processing companies in the world, with meat-processing plants all over the
United States, including in Milan, Missouri. Several of its meat-processing plants in the United States have closed recently due
to outbreaks of COVID-19 among its workers.

The Complaint (Doc. 1) alleges that several meat-processing plants in this country owned and operated by Smithfield have
become major COVID-19 “hot spots.” It also alleges that in direct contravention of CDC guidelines, Smithfield has not
implemented certain precautions to keep its workers and the Milan community safe from the virus. Such measures include
keeping adequate distance between workers, prohibiting workers from taking a break to wash their hands or face, preventing
workers from covering their faces if they need to cough or sneeze, implementing a sick-leave policy that penalizes workers for
missing work even if they are exhibiting COVID-19 symptoms, and failing to implement plans for testing and contact tracing.

The Complaint brings state-law claims for public nuisance and breach of duty to provide a safe workplace. Plaintiffs are not
seeking monetary damages, only declaratory judgments stating that: (1) Smithfield’s practices at the Plant constitute a public
nuisance; and (2) Smithfield has breached its duty to provide a safe workplace.

The same day Plaintiffs filed suit, they also moved for a temporary restraining order and preliminary injunction (Doc. 3), seeking
to force Smithfield to: provide masks; ensure social distancing; give employees an opportunity to wash their hands while on
the line; provide tissues; change its leave policy to discourage individuals to show up to work when they have symptoms of the
virus; give workers access to testing; develop a contact-tracing policy; and allow their expert to tour the Plant. Attached to the
motion were declarations from: (1) Jane Doe, who described working conditions at the Plant and stated she was afraid for health
and safety, as well as the health and safety of the Milan community, because of what she considers inadequate safety procedures
at the Plant; (2) RCWA’s Executive Director, Alex Fuentes; (3) a senior lobbyist with the non-profit organization Food & Water
Watch (“FWW”), Anthony Corbo; (4) a lawyer, Thomas Fritzsche, who has interviewed a number of Alabama poultry-plant
workers about working conditions and authored a 2013 report for the Southern Poverty Law Center about modern industrial
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slaughterhouse workers; and (5) an occupational-medicine specialist, Dr. Robert Harrison, who works as Clinical Professor of
Medicine at the University of California, and also serves the California Department of Public Health.

*3  On April 26, the Court set a videoconference hearing on the preliminary injunction motion for April 30. That same day, the
CDC and OSHA issued Meat and Poultry Processing Workers and Employers – Interim Guidance (“the Joint Guidance”), which

provided supplemental guidance to meat-processing plants concerning COVID-19. 7  The Joint Guidance states that to reduce the
risk of transmission among employees, employers at meat-processing facilities should, where “feasible,” implement engineering
controls, such as staggering shifts and breaks, requiring workers to stay six-feet apart, and/or erecting physical barriers; place
handwashing or hand-sanitizing stations in multiple locations and encourage hand hygiene; give workers additional short
breaks to wash hands; provide tissues; and allow workers to take breaks in alternative areas to ensure social distancing. It also
recommends employers provide personal protective equipment for workers to use during their shift and increase the frequency
of sanitization in work and common spaces. It states employers should educate employees on measures they can take to decrease
the risk of spreading the virus and provides a specific list of measures employers should take to promote social distancing, such
as providing visual cues on floors, as reminders for social distancing. It encourages employers to screen workers for COVID-19
by implementing temperature checks prior to entering the workplace and sending home workers who appear to have symptoms
(e.g., cough, fever, or shortness of breath), and monitor workers’ contacts so they can alert anyone who may have been exposed
to the virus. Finally, it recommends employers review leave and incentive policies so as to not penalize workers for taking sick
leave if they contract COVID-19.

7 Ctrs. for Disease Control and Prev. & Occ. Safety and Health Admin., Meat and Poultry Processing Workers and
Employers, https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/meat-poultry-processing-workers-
employers.html (Apr. 26, 2020).

On April 27, Smithfield filed a motion to dismiss this case pursuant to the primary-jurisdiction doctrine, arguing this Court
should defer to OSHA in this case. The next day—April 28—the President signed an executive order (“the Executive Order”)
under § 4511(b) of the Defense Production Act (“DPA”), 50 U.S.C. § 2061 et seq., delegating authority to the Secretary of
Agriculture to take all appropriate action “to ensure that meat and poultry processors continue operations consistent with the

guidance for their operations jointly issued by” the CDC and OSHA. 8

8 Exec. Order on Delegating Authority Under the DPA with Respect to Food Supply Chain Resources During the National
Emergency Caused by the Outbreak of COVID-19, https://www.whitehouse.gov/presidential-actions/executive-order-
delegating-authority-dpa-respect-food-supply-chain-resources-national-emergency-caused-outbreak-covid-19/ (Apr.
28, 2020).

On April 29, Smithfield made several filings, including a supplemental brief to its motion to dismiss, which alleged that pursuant
to the Executive Order, the United States Department of Agriculture (“USDA”) now had jurisdiction over this case. It also
submitted its Suggestions in Opposition (Doc. 32) to the preliminary injunction motion. Attached to its brief as exhibit A (Doc.
32-1) is a declaration from the Plant’s general manager, Tim Messman, along with pictures of the Plant and copies of the Plant’s
policies and procedures related to COVID-19. Exhibit B (Doc. 32-2) is a declaration from John Henshaw, the head of OSHA
from 2001 to 2003.

Later that same day, Plaintiffs’ filed their suggestions in opposition (Doc. 35) to Smithfield’s motion to dismiss. Included in it
is a declaration from Dr. Melissa Perry (Doc. 35-2), a professor of environmental health at George Washington University.

On April 30, the Court held a hearing on the motion via teleconferencing. The Court offered the parties an opportunity to
introduce evidence, including witness testimony, but both parties elected to stand on the existing record. The parties then argued
their respective positions.
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After the hearing, the parties filed supplemental briefs. Attached to Smithfield’s brief (Doc. 46) is a supplemental declaration
from Smithfield’s plant manager, clarifying Smithfield’s leave policy and updating the Court on additional safety changes at
the Plant.

Plaintiffs concede that Smithfield implemented new policies and procedures after this lawsuit was filed and have narrowed their
requested injunctive relief to direct Smithfield to:

(1) make all reasonable changes to its “production practices,” including potentially lowering its line
speeds, to place as many workers as possible at least six feet apart; (2) provide reasonable additional
breaks to allow workers to care for their personal hygiene without penalty, including blowing their noses,
using tissues, and hand washing; and (3) ensure that its policies do not require workers to come to the
Plant to obtain COVID-19-related sick leave and take all reasonable steps to communicate that policy
clearly to workers.

*4  (Doc. 48 at 10). Plaintiffs characterize their requested relief as compliance with the Joint Guidance.

Findings of Fact

The Court gives the various declarations submitted by the parties the following evidentiary weight. 9

9 Smithfield filed a motion to strike Plaintiffs’ five declarations attached to the motion for a temporary restraining order
and/or preliminary injunction (Doc. 34). The Court denies the motion, since, in considering these motions, the issues it
complains of go to the weight of the evidence rather than its admissibility.

The Court gives Jane Doe’s declaration limited weight. While she has personal knowledge of conditions in those parts of the
Plant in which she works, it is unclear exactly what part of the “cutting floor” she works in, and whether she can see all that
she claims to see from this area. Further, it appears that some of the information in her declaration is no longer accurate due
to recent changes in the Plant’s policies and procedures. For example, although her declaration may be correct that Smithfield
initially told workers they would receive only one mask per week, this policy has been superseded. As discussed below, workers
are now given masks every day. Finally, because her identify is unknown, there is no way to determine, through the adversarial
process or otherwise, whether Doe has some bias against Smithfield that could lead her to misrepresent or exaggerate conditions
at the Plant. The Court notes that at least one of her statements—that Smithfield has increased the line speed at the Plant during
the pandemic—is contradicted by other, more persuasive evidence.

Mr. Fuentes’ declaration concerning working conditions at the Plant are even less reliable than Jane Doe’s, and so the Court
gives them less weight. Mr. Fuentes has no personal knowledge of conditions at the Plant because he has never set foot in it.
His understanding is based on hearsay from unidentified employees whose statements to him, even if accurately relayed by Mr.
Fuentes, were not made under penalty of perjury. That said, the Court finds the portions of his declaration concerning RCWA’s
membership and activities are credible.

The Court finds the declarations of Messrs. Corbo, Fritzsche, and Harrison are based on some relevant knowledge, education,
and experience concerning working conditions in American meat-processing plants generally, and so they possess some limited
insight into what steps could be taken to prevent the spread of the SARS-CoV-2 virus in a generic American meat-processing
facility. Because they are unfamiliar with specific working conditions at the Plant, however, their declarations provide limited
help in determining whether Smithfield’s policies and procedure at the Plant are sufficient to stem transmission of the virus.
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Finally, the Court turns to the declaration of Dr. Melissa J. Perry, Professor and Chair of Environmental and Occupational Health
at the Milken Institute School of Public Health of the George Washington University. Dr. Perry credentials are excellent: She is
a past President of the American College of Epidemiology and a past chair of the Board of Scientific Counselors for the CDC.
She has also served as a member of the National Institute for Occupational Safety and Health research grant-review panel.
She has studied meat-processing facilities since 2004 and has published six peer-reviewed-journal articles on work health and
safety at meat-processing facilities. As part of that work, she has visited four meat-processing plants and spoken with engineers
regarding the organizational structure of processing plants and how they can be redesigned to further worker health and safety.

*5  Dr. Perry opines that meat-processing plants can allow workers to stand six feet apart if they reduce production line speed,
and that, if they do not space production line workers six feet apart, the plants will “inevitably” have a COVID-19 outbreak. She
contends slowing the production line is the only way the plant will be able to continue meat production without an outbreak.
She also endorses the other requests Plaintiffs make, such as for more rest breaks and paid leave, as “absolutely necessary”
so the Plant can continue operating.

This Court has respect for Dr. Perry’s opinion but finds it of limited value in this case. While this Court agrees that slowing
down line speed may be beneficial for workers and allow more opportunities for social distancing, the Court found nothing in
the Joint Guidance recommending a decrease in line speed. To that point, she provides no specific opinion regarding whether
the Milan Plant is currently in compliance with the Joint Guidance, and there is no evidence that Dr. Perry reviewed the policies
and procedures at the Milan Plant in forming her opinion. Accordingly, the Court gives little weight to her opinion that unless
the production line speed is slowed and workers spread six feet apart, spread of the virus through the Plant is “inevitable” and it
“will be forced to shutter.” This assertion appears to be more of a good-faith speculation than an evidenced-based conclusion.

The Court gives more weight to the declarations provided by Smithfield. The statements made by Mr. Messman, the Plant’s
general plant manager, are almost all based on his personal knowledge. He possesses the most recent information concerning
working conditions at the Plant, and he appears to be a reliable source of information about Smithfield’s policies and procedures
there.

The Court gives considerable weight to the declaration of John Henshaw, Smithfield’s expert witness. After reviewing
Smithfield’s written policies and procedures at the Plant, the general manager’s declaration, the pictures, and the declarations
in Plaintiffs’ motion, Mr. Henshaw opined that Smithfield’s current policies and procedures, if followed, were consistent with
the Joint Guidance as of April 29, 2020. Although the Court is aware that he is a retained expert witness whose assumptions
and conclusions have not been tested by cross-examination, his opinion is measured, qualified, and grounded in the facts at
the Milan Plant.

With the credibility determinations in mind, the Court makes the following findings of fact concerning current the Plant’s
working conditions and Smithfield’s COVID-19 policies and procedures.

Before entering the Plant, Smithfield requires all employees to undergo thermal screening. If employees exhibit one primary

symptom or two secondary symptoms of COVID-19, 10  Smithfield provides them with instructions for next steps, including
directions to quarantine and call their physician for guidance, and sends the employee home for fourteen days of paid leave
or until the individual receives a negative COVID-19 test result. Employees with underlying health concerns—verified by a
doctor—that place them at a higher risk of COVID-19 are given fourteen days of paid leave and then are shifted to short-term
disability leave.

10 Primary symptoms include fever, persistent dry cough, and shortness of breath, while secondary symptoms include
chills, repeated shaking with chills, muscle pain/extreme fatigue, headache, sore throat, and/or loss of taste or smell
(Doc. 46-2 at 8).
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While quarantining as a result of COVID-19 symptoms, Smithfield requires employees to complete a questionnaire that in
part entails naming all other employees they have closely contacted within the two days before experiencing symptoms. If
the employee tests positive for COVID-19, Smithfield notifies and screens the close contacts. As of April 29, 2020, thirteen
employees had been tested for COVID-19. None were positive.

*6  If employees miss work as a result of COVID-related symptoms, Smithfield does not penalize them. They do not receive
attendance points and remain eligible for Smithfield’s Responsibility Bonus ($500), regardless of whether individuals provide
a doctor’s or nurse’s note. Moreover, Smithfield has expanded its employee benefits by eliminating co-pays for COVID-related
testing and treatment.

To ensure that those inside the Plant are complying with Smithfield’s COVID-19 safety procedures and policies, Smithfield has
assigned both a nurse and a health-and-safety clerk to perform checks throughout the Plant. Smithfield has communicated these
procedures and policies to its employees by several different media, including on televisions and signs at the Plant, through the
Beekeeper communications app, and through the Textcaster mass text-messaging tool. Signs at the Plant relay the information
in English, Spanish, and French, while the Beekeeper and Textcaster communications are available in the employee’s language
of choice. Interpreters are also available at the Plant to assist with these communications.

The Plant provides workers with an ear-looped face mask upon entry to the Plant each day, and if a mask breaks or becomes
soiled, it provides a new one. Smithfield now requires all workers at the Plant to wear a mask at all times other than during
meals and in certain offices where employees are spaced six feet apart. These masks prevent the spread of germs if an employee
sneezes or coughs while on the line, reducing the need for tissues to reduce the spread of COVID-19. Additionally, Smithfield
requires employees on the production floor to wear nitrile gloves and a plastic face shield.

As Smithfield concedes, it does not provide tissues to employees. It cannot provide tissues to individuals working on the
production line because doing so would violate health standards set by the USDA. Thus, one of Plaintiff’s original complaints
cannot be remedied. Smithfield could, however, provide tissues for employees to wipe their nose while on breaks, but the record
does not support that employees are banned from bringing their own tissues or other hygienic wipes to use while on breaks.

As for Plaintiffs’ claim that Smithfield does not allow employees to wash their hands without penalty, the Court finds that
Smithfield policies and procedures are reasonable under the circumstances. Due to the nature of the meat-processing business,
employees must wear gloves on the production line. When workers leave the line for a break, they remove their gloves and
sanitize their hands before entering common areas. They must also wash their hands and put on gloves before returning to the
line. Smithfield currently administers hand sanitizer to employees every thirty minutes to use on their gloves and has added
approximately 110 hand-sanitizing stations throughout the Plant. Smithfield also expects a shipment of small hand-sanitizer
bottles soon, which it will make available to employees for personal use. In the meantime, the Plant has invited employees to
bring in personal bottles they may refill using the company supply. Thus, the need for continued hand washing is unnecessary
because any contamination that may occur on the line is contained by the required use of gloves.

Moreover, Smithfield has also enhanced cleaning and disinfection of the Plant’s frequently touched surfaces in common areas
using cleaning solutions identified by the CDC for use against the virus. These cleanings are performed as often as every two
hours throughout the workday. Additional deep cleanings occur over the weekends, and Smithfield is working to implement
use of fogging/misting disinfectants where possible.

*7  Finally, the Court turns to the steps Smithfield has taken steps to facilitate social distancing at the Plant. Smithfield has
staggered workday start times, as well as lunch and break times, to avoid large numbers of workers congregating in break rooms
or around time clocks. Smithfield is currently working to secure a wireless means for employees to clock in and out of their shifts
to minimize crowding. In the meantime, it has expanded the number of available clocks for employees to use and will implement
a grace period for workers to clock in and out of their shifts, all increasing the ability of workers to maintain social distance.
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Smithfield has erected two large tents and three carport structures on the Plant lawn and placed tables and chairs underneath
each so that workers have more space to eat while on breaks. The Plant has also installed plastic barriers on eating tables that
separate employees from those sitting beside and across from them. Tables are sanitized after one employee leaves and before
another sits down.

Smithfield has also reduced the number of hogs harvested each day and sends some employees home before lunch. This requires
fewer employees to be at the Plant, helping to minimize crowding in the cafeteria and other areas. However, these policies reduce
the number of hours worked by the affected employees, thereby decreasing their weekly pay. To ease the resulting financial
burden on employees, Smithfield has temporarily increased pay by $5/hour, and such pay is available to any employee who
takes an approved leave as a result of COVID-related symptoms. Smithfield has also installed clear plastic barriers along the
Plant production line to separate employees working across from each other and employees working side by side.

Discussion

I. The primary-jurisdiction doctrine applies. 11

11 Although Smithfield previously argued Burford abstention also applied here, it conceded during the preliminary-
injunction hearing that that argument no longer applies due to the President’s Executive Order. Accordingly, the Court
does not address it. Because this Court finds the primary jurisdiction doctrine applies, it does not address Smithfield’s
preemption arguments, which were asserted after the preliminary-injunction hearing.

Before reaching the merits of Plaintiffs’ request for a preliminary injunction, the Court must determine whether it should dismiss
or stay this case pursuant to the primary-jurisdiction doctrine. “Primary jurisdiction is a common-law doctrine that is utilized

to coordinate judicial and administrative decision making.” Access Telecomms. v. Sw. Bell Tel. Co., 137 F.3d 605, 608 (8th
Cir. 1998) (citation omitted). “The doctrine allows a district court to refer a matter to the appropriate administrative agency for

ruling in the first instance, even when the matter is initially cognizable by the district court.” Id. (citation omitted). “There

exists no fixed formula for determining whether to apply the doctrine of primary jurisdiction.” Id. (citing United States v.
W. Pac. R.R. Co., 352 U.S. 59, 64, 77 S.Ct. 161, 1 L.Ed.2d 126 (1956)). Instead, courts must consider in each case “whether the
reasons for the doctrine are present and whether applying the doctrine will aid the purposes for which the doctrine was created.”

Id. (citation omitted). In undertaking this analysis, a court must be mindful that the primary-jurisdiction doctrine “is to be

invoked sparingly, as it often results in added expense and delay.” Alpharma, Inc. v. Pennfield Oil Co., 411 F.3d 934, 938 (8th
Cir. 2005). “Once a district court decides to refer an issue or claim to an administrative agency under the doctrine of primary

jurisdiction, it may either dismiss or stay the action.” Chlorine Inst., Inc. v. Soo Line R.R., 792 F.3d 903, 913 (8th Cir. 2015).

*8  There are two primary reasons courts apply the primary-jurisdiction doctrine. First, “to obtain the benefit of an agency’s
expertise and experience ... ‘in cases raising issues of fact not within the conventional experience of judges or cases requiring the

exercise of administrative discretion....’ ” Access Telecomms., 137 F.3d at 608 (noting “ ‘agencies created by Congress for

regulating the subject matter should not be passed over’ ”) (quoting Far E. Conference v. United States, 342 U.S. 570, 574,
72 S.Ct. 492, 96 L.Ed. 576 (1952)). Second, “to promote uniformity and consistency within the particular field of regulation.”

Id. (citation omitted). Thus, in deciding whether to apply the doctrine, courts focus on two questions: (1) “whether the issues
raised in the case ‘have been placed within the special competence of an administrative body,’ ” and (2) whether the court’s

disposition of the case could lead to inconsistent regulation of businesses in the same industry. Sprint Spectrum L.P. v. AT &

T Corp., 168 F. Supp. 2d 1095, 1098 (W.D. Mo. 2001) (quoting United States v. W. Pac. R.R. Co., 352 U.S. at 64, 77 S.Ct.
161). In this case, the answer to both questions is yes.
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Plaintiffs allege that because the Plant is not abiding by the Joint Guidance, it constitutes a public nuisance and has created
an unreasonably unsafe workplace. Thus, Plaintiffs’ claims both succeed or fail on the determination of whether the Plant is
complying with the Joint Guidance. Due to its expertise and experience with workplace regulation, OSHA (in coordination with
the USDA per the Executive Order) is better positioned to make this determination than the Court is. Indeed, this determination
goes to the heart of OSHA’s special competence: its mission includes “enforcing” occupational safety and health standards.
In fact, OSHA has already shown interest in determining whether the Plant is abiding by the Joint Guidance. The day before
Plaintiffs filed this lawsuit, OSHA sent Smithfield a request for information regarding its COVID-19 work practices and
infection at the Plant.

Turning to the second question, the Court finds only deference to OSHA/USDA will ensure uniform national enforcement
of the Joint Guidance. If the Court ruled on whether the Plant is complying with the Joint Guidance, this ruling would be
binding on Smithfield but not other meat-processing facilities because the Court lacks personal jurisdiction over them. Thus, any
determination by this Court whether the Plant is complying with the Joint Guidance could easily lead to inconsistent regulation
of businesses in the same industry. And under these circumstances, where the guidelines are rapidly evolving, maintaining a
uniform source for guidance and enforcement is crucial.

Plaintiffs’ argue that deference will add delay. But OSHA has already requested information about the Plant’s safety measures.
And if OSHA fails to act quickly on this information, Plaintiffs have a remedy: they may receive emergency relief through

OSHA’s statutory framework. Section 662(a) of the Occupational Safety and Health Act (“the Act”), 29 U.S.C. §§ 651
et seq., permits the Secretary of Labor to petition the court “to restrain any [dangerous] conditions or practices in any place
of employment ... which could reasonably be expected to cause death or serious physical harm immediately or before the
imminence of such danger can be eliminated through the enforcement procedures otherwise provided by [the Act].” Upon the
filing of such petition, “the district court shall have jurisdiction to grant such injunctive relief or temporary restraining order
pending the outcome of an enforcement proceeding.” Id. at § 662(b). If the Secretary “arbitrarily or capriciously fails to seek
relief,” a worker can file a writ of mandamus to compel the Secretary to seek such an order. Id. at § 662(d). Granted, there may
be some delay before Plaintiffs can invoke this procedure, but following this procedure ensures the USDA and OSHA can take
a measured and uniform approach to the meat-processing plants under its oversight. The Court’s intervention at this point, on
the other hand, would only risk haphazard application of the Joint Guidance.

*9  In sum, the Court holds that the issue of Smithfield’s compliance with OSHA’s guidelines and regulations falls squarely
within OSHA/USDA’s jurisdiction. The Court finds dismissal without prejudice is preferable to a stay here so that Plaintiffs
may seek relief through the appropriate administrative and regulatory framework.

II. Plaintiffs’ have not met their burden for a preliminary injunction.
Although the Court’s ruling on the primary-jurisdiction doctrine is dispositive, to aid in any appellate review, the Court will
consider whether Plaintiffs have met their extraordinary burden of proving an affirmative preliminary injunction is proper in
this case.

In determining whether to grant injunctive relief the Court considers the following factors, which were set forth in the seminal

decision Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981): 1) the threat of irreparable harm to the
movant; 2) the balance between this harm and any injury that granting the injunction will inflict on the non-moving party; 3) the

likelihood that the moving party will prevail on the merits; and 4) the public interest. Phelps-Roper v. Nixon, 509 F.3d 480,
484 (8th Cir. 2007). No single factor is determinative; they must be “balanced to determine whether they tilt towards or away”

from granting the injunction. Noodles Dev., LP. v. Ninth St. Partners, LLP, 507 F. Supp. 2d 1030, 1034 (E.D. Mo. 2007).
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Preliminary injunctive relief “is an ‘extraordinary and drastic remedy, one that should not be granted unless the movant, by
a clear showing, carries the burden of persuasion.’ ” North Dakota v. U.S. Army Corps of Eng'rs, 264 F. Supp. 2d 871, 878

(D.N.D. 2003) (quoting Mazurek v. Armstrong, 520 U.S. 968, 972, 117 S.Ct. 1865, 138 L.Ed.2d 162 (1997)). This burden

is particularly great where, as here, Plaintiffs seek a preliminary injunction requiring an affirmative act. Sanborn Mfg. Co.
v. Campbell Hausfeld/Scott Fetzer Co., 997 F.2d 484, 484 (8th Cir. 1993).

1. Plaintiffs have not demonstrated a threat of irreparable harm.
To demonstrate a sufficient threat of irreparable harm, the moving party must show that there is no adequate remedy at law; that

is, that an award of damages cannot compensate the movant for the harm. See Noodles Dev., 507 F.Supp.2d at 1036-37. But,
when analyzing this factor, the Eighth Circuit has held that “[m]erely demonstrating the ‘possibility of harm’ is not enough.”

Chlorine Inst., Inc. v. Soo Line R.R., 792 F.3d 903, 915 (8th Cir. 2015); see also S.J.W. ex rel. Wilson v. Lee’s Summit R–
7 Sch. Dist., 696 F.3d 771, 779 (8th Cir. 2012) (“Speculative harm does not support a preliminary injunction.”). In the context
of a global pandemic, this Court must consider the threat after “accounting for the protective measures” defendant has already

implemented. Valentine v. Collier, 956 F.3d 797, 804 (5th Cir. 2020).

Plaintiffs argue that their injury is potentially contracting COVID-19, which could result in serious illness or even death. But
this type of injury is too speculative under Eighth Circuit precedent.

Plaintiffs’ claim otherwise, citing two cases from the Eighth Circuit, which they argue held the possibility of “death or serious

illness” constitutes an irreparable injury (Doc. 3 at 24). Plaintiffs’ cite Kai v. Ross, 336 F.3d 650, 656 (8th Cir. 2003), a case in
which the state of Nebraska revoked a program providing medical care for the needy. The plaintiffs, who suffered from physical
and mental disabilities and received their prescription medications through the program, sought to enjoin revocation of the

program. Id. The Eighth Circuit held that the present danger to plaintiffs’ health without their medications is an irreparable

harm. Id. Plaintiffs also cite Harris v. Blue Cross Blue Shield of Mo., 995 F.2d 877, 879 (8th Cir. 1993), which similarly
held that denial of coverage for the treatment of a life-threating illness is an irreparable injury. These two cases are inapposite,
since the plaintiffs were already suffering from illnesses, and would undoubtedly suffer serious illness or death in the absence

of an injunction. 12  In other words, the threat of serious injury or death was a certainty and not merely a possibility.

12
Plaintiffs also cite Mertzlufft v. Bunker Res. Recycling & Reclamation, Inc., 760 S.W.2d 592 (Mo. Ct. App. 1988) as

persuasive authority. In Mertzlufft, the plaintiffs sought to enjoin a business which was illegally transporting, storing,

and incinerating hazardous waste without a permit. Id. at 595. The plaintiffs brought a citizen’s suit to enjoin the
defendant from charging and loading the incinerator with hospital wastes, or otherwise operating it, which the trial

court granted. Id. The Missouri court of appeals, reviewing the case under a standard deferential to the trial court’s

judgment—not operating under the preliminary injunction standard set forth in Dataphase—held that the preliminary

injunction was warranted. Id. at 598. It did not, however, address whether the plaintiffs proved there was a threat of

irreparable harm. Id. at 598. To the contrary, the court held that plaintiffs were “not obligated to allege and prove
they had suffered irreparable harm in order to obtain injunctive relief, but were only required to prove that they were

adversely affected in fact by the unlicensed operation, which they did.” Id. Accordingly, this case is also inapplicable
because the court of appeals did not consider—and plaintiffs were not required to prove—a threat of irreparable harm.
But, even if they were, the defendant was illegally operating a hazardous waste facility, and thus presented a present
threat of certain harm to the plaintiffs.
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*10  The Court is not unsympathetic to the threat that COVID-19 presents to the Plant’s workers. But in conducting its analysis,
the Court must determine whether Plaintiffs will suffer an actual, imminent harm if the injunction is denied. This is not the
same as analyzing whether employees risk exposure if they continue to work, and, unfortunately, no one can guarantee health
for essential workers—or even the general public—in the middle of this global pandemic. But given the significant measures
Smithfield is now taking to protect its essential workers from COVID-19 and the fact that there are no confirmed cases of
COVID-19 currently at the Plant, the Court cannot conclude that the spread of COVID-19 at the Plant is inevitable or that
Smithfield will be unable to contain it if it occurs. Thus, Plaintiffs have not established an immediate threat of irreparable harm.

2. Plaintiffs have not shown that the balance of harms favors issuing injunctive relief.
The second factor “examines the harm of granting or denying the injunction upon both of the parties to the dispute and upon

other interested parties, including the public.” Noodles Dev., 507 F. Supp. 2d at 1038 (citing Dataphase, 640 F.2d at 114).
“To determine what must be weighed, ... courts of this circuit have looked at the threat to each of the parties’ rights that would

result from granting or denying the injunction.” Id. The “potential economic harm to the parties” is a relevant consideration,

as is “whether the defendant has already voluntarily taken remedial action.” Id.

Here, there is no doubt that if workers at the Plant contract COVID-19, the harm to Plaintiffs could be great. But Plaintiffs
have alleged only that—potential harm—and, in this time, no essential-business employer can completely eliminate the risk that
COVID-19 will spread to its employees through the workplace. Thus, it is important that employers make meaningful, good
faith attempts to reduce the risk. Here, Smithfield has taken significant remedial steps in accordance with the Joint Guidance
to protect its workers from COVID-19.

Moreover, national and local guidance on COVID-19 is continuously evolving and changing. An injunction would deny
Smithfield the flexibility needed to quickly alter workplace procedures to remain safe during the ever-changing circumstances

of this pandemic. Valentine, 956 F.3d at 803 (staying injunction that would “interfer[e] with the rapidly changing and flexible
system-wide approach that [defendant] has used to respond to the pandemic so far” and “[defendant’s] ability to continue to
adjust its policies is significantly hampered by the preliminary injunction, which locks in place a set of policies for a crisis that

defies fixed approaches”) (citing Jacobson v. Massachusetts, 197 U.S. 11, 28–29, 25 S.Ct. 358, 49 L.Ed. 643 (1905); In
re Abbott, 954 F.3d 772, 791 (5th Cir. 2020)). Thus, the remedial measures Smithfield has implemented convince the Court
that the balance of harms weighs in its favor.

3. Plaintiffs have not shown a likelihood of success on the merits.
To demonstrate likelihood of success on the merits, a movant does not need to show that it ultimately will succeed on its claims,

only that the movant’s prospects for success is sufficiently likely to support the kind of relief it requests. See Noodles Dev., 507
F.Supp.2d at 1036–37 (emphasis added) (citations omitted). That is, the movant need only show “a fair chance of prevailing.”

Phelps-Roper, 509 F.3d at 485. On this record, Plaintiffs have not shown a fair chance of prevailing on either of their claims.

a. Plaintiffs have not shown they are likely to succeed on their public-nuisance claim.
Under Missouri law, “a public nuisance is an offense against the public order and economy of the state and violates the public’s
right to life, health, and the use of property, while, ‘at the same time annoys, injures, endangers, renders insecure, interferes
with, or obstructs the rights or property of the whole community, or neighborhood, or of any considerable number of persons.’
” State ex rel. Schmitt v. Henson, ED 107970, ––– S.W.3d ––––, ––––, 2020 WL 1862001, at *4 (Mo. Ct. App. April 14, 2020)
(citations omitted).
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*11  The parties agree that the Plant cannot be a public nuisance simply by virtue of the fact that it is a meat-processing plant
during a global pandemic. Moreover, in this case, Smithfield has implemented substantial health and safety measures to protect
Plant workers, and no employees of the Plant have been diagnosed with COVID-19. While Plaintiffs argue that Smithfield could
do more to protect its workers, that is not the issue before this Court. The issue is whether the Plant, as it is currently operating,
constitutes an offense against the public order. Because of the significant measures Smithfield has implemented to combat the
disease and the lack of COVID-19 at the facility, the Plant cannot be said to violate the public’s right to health and safety. Thus,
the Court finds that Plaintiffs are unlikely to be succeed on their public nuisance claim.

b. Plaintiffs have shown they are unlikely to succeed on their right to a safe workplace claim.
Under Missouri law, Plaintiffs must prove that Smithfield negligently breached its duty to provide a safe place to work and

that such negligence was the direct and proximate cause of the Plaintiffs injuries. Hamilton v. Palm, 621 F.3d 816, 818 (8th
Cir. 2010). As discussed, Smithfield has taken substantial steps to reduce the potential for COVID-19 exposure at the Plant and
appears to the Court to be complying with the Joint Guidance regarding the same. Thus, Plaintiffs are not substantially likely
to prove Smithfield breached any duty.

More importantly, however, Plaintiffs have not alleged they have suffered any injury, only that they may suffer an injury in the
future. A potential injury is insufficient to state a claim of the breach of the duty to provide a safe workplace under Missouri law.

Plaintiffs citation to Smith v. W. Elec. Co., 643 S.W.2d 10 (Mo. Ct. App. 1982), to establish that they have stated a sufficient

injury is unavailing. In Smith, the plaintiff proved that he had been exposed to harmful second-hand smoke in the workplace

which caused him to suffer a severe adverse reaction. Id. at 12. The adverse reaction was the actual injury he suffered, and he

suffered this harm—and sought relief through an administrative process—before seeking an injunction. Thus, Smith is not
analogous to this case, and Plaintiffs have not shown they are likely to be successful on their breach of a safe workplace claim.

4. The public interest factor is neutral.
Certainly, the spread of COVID-19 is a public-health matter of great concern, and, so, preventing transmission of the virus
which causes COVID-19 is within the public interest. At the same time, the public has an interest in maintaining the food-
supply chain and access to meat products, an interest which might be impaired if the Court granted the injunction. Because
Smithfield’s current policies and procedures temper public health worries, the Court finds a preliminary injunction is not in
the public interest at this time.

Thus, Plaintiffs have not met their extraordinary burden of showing an affirmative preliminary injunction is warranted in this
case.

III. Plaintiffs’ requested relief lacks the specificity required for a preliminary injunction.
Finally, the Court finds that Plaintiffs requested relief is impermissibly vague. Federal Rule of Civil Procedure 65(d) states that
an injunction must be “specific in [its] terms” and describe in reasonable detail the actions sought to be enjoined. Fed. R. Civ. P.
65(d). This specificity requirement is “designed to prevent uncertainty and confusion on the part of those to whom the injunction

is directed and to avoid the possible founding of a contempt citation on a decree too vague to be understood.” Helzberg’s
Diamond Shops, Inc. v. Valley W. Des Moines Shopping Ctr., Inc., 564 F.2d 816, 820 (8th Cir. 1977).

In this case, Plaintiffs request this Court enter an injunction requiring Smithfield to “make all reasonable changes to its
‘production practices,’ including potentially lowering its line speeds, to place as many workers as possible at least six feet
apart” (Doc. 46 at 10). Plaintiffs do not explain what changes would be “reasonable,” except for “potentially” reducing line
speeds. In other words, they do not specify in reasonable detail what Smithfield should do. They demand workers have
“reasonable additional breaks to allow workers to care for their personal hygiene without penalty, including blowing their
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noses, using tissues, and hand washing,” but they do not specify how often or how long such breaks should take place, or what
would constitute a reasonable break. Finally, Plaintiffs request the Court order Smithfield to change its policies to “not require
workers to come to the Plant to obtain COVID-19-related sick leave and take all reasonable steps to communicate that policy
clearly to workers.” But Plaintiffs do not identify which policies should be eliminated, what constitutes “reasonable steps,” or
why Smithfield’s current policies are insufficient. Because “a person of ordinary intelligence” would not understand what is

prohibited based on Plaintiffs’ proposed preliminary injunction, Schenck v. Pro-Choice Network of W. N.Y., 519 U.S. 357,
383, 117 S.Ct. 855, 137 L.Ed.2d 1 (1997), it is impermissibly vague, and thus unenforceable.

Conclusion

*12  Plaintiffs are naturally concerned for their health and the health of their community in these unprecedented times. The
Court takes their concern seriously. Nevertheless, the Court cannot ignore the USDA’s and OSHA’s authority over compliance
with the Joint Guidance or the significant steps Smithfield has taken to reduce the risk of a COVID-19 outbreak at the Plant.

For the reasons discussed above, Defendants motion to dismiss is GRANTED, and the case is DISMISSED without prejudice.

IT IS SO ORDERED.

All Citations

--- F.Supp.3d ----, 2020 WL 2145350

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, D. New Jersey.

Evan G. SCOTT, Plaintiff,
v.

SYSCO FOOD SERVICE OF METRO NEW YORK, L.L.C., Defendants.

Civ. A. No. 07–3656 (SRC).
|

Oct. 26, 2007.

Attorneys and Law Firms

Jamie I. Cash, Resnick Nirenberg & Siegler, East Hanover, NJ, for Plaintiff.

John K. Bennett, Connell Foley, LLP, Roseland, NJ, for Defendants.

OPINION

CHESLER, District Judge.

*1  This matter comes before the Court upon the Court's sua sponte Order To Show Cause, dated August 16, 2007, [docket
item 3] ordering Defendant to demonstrate why this action should not be remanded for lack of subject matter jurisdiction. As
discussed below, the Court is not satisfied that it has subject matter jurisdiction over this action, and therefore, this action will
be remanded to the Superior Court of New Jersey, Law Division, Essex County.

I. BACKGROUND
Plaintiff Evan G. Scott initiated this action in the Superior Court of New Jersey, Law Division, Essex County, against Defendant
Sysco Food Service of Metro New York, L.L.C., on June 13, 2007. The Complaint contained three counts. Plaintiff first alleges
that Defendant terminated him in violation of New Jersey public policy, alleging that determinative factors in Defendant's
decision to terminate Plaintiff were: Plaintiff's complaints to his managers about dangerous working conditions that Plaintiff
believed to violate Occupational Safety and Health Administration (“OSHA”) regulations; Plaintiff's eventual complaint to
OSHA; and a previous defamation lawsuit that Plaintiff filed against Defendant. The two following counts allege wrongful
termination in violation of the New Jersey Law Against Discrimination (“NJLAD”)—that Defendant terminated Plaintiff

because of his race, in violation of N.J.S.A. 10:5–12(a), and in retaliation for Plaintiff's complaints about the discriminatory

treatment in violation of N.J.S.A. 10:5–12(d).

On August 1, 2007, Defendant removed the matter to federal district court, pursuant to 28 U.S.C. § 1441, on the basis of
federal question jurisdiction, 28 U.S.C. § 1331. Defendant contends in its Notice of Removal that Plaintiff's “public policy”
claim raises a federal question because it relies upon Plaintiff's complaints of federal OSHA violations. Defendant also asserts
that resolution of Plaintiff's discrimination complaints will necessarily involve an interpretation of the collective bargaining
agreement (“CBA”) between Defendant and Local Union No. 863 of the International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America (“Teamsters Local Union No. 863”), of which Plaintiff was a member. Defendant argues
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that because the Complaint necessarily calls for an interpretation of the CBA, federal labor law preempts state law and provides
a basis for federal jurisdiction.

After review of the Complaint and the Notice of Removal, the Court issued an Order To Show Cause, ordering Defendant to
articulate why the Court has subject matter jurisdiction to decide this matter and why the case should not be remanded to the
Superior Court of New Jersey. Defendant filed a Response to the Order to Show Cause, in which it essentially reiterated and
expanded the arguments set forth in the Notice of Removal.

Presently before the Court are the questions of (1) whether Plaintiff's claim of wrongful termination in violation of New Jersey
public policy gives rise to federal question jurisdiction, and (2) whether Plaintiff's claims of discrimination and retaliation in
violation of the NJLAD necessitate an interpretation of the CBA, thus providing a basis for federal jurisdiction under § 301
of the Labor Management Relations Act, 1947 (“LMRA”), 61 Stat. 156, 29 U.S.C. § 185. For the reasons set forth below, the
Court finds that it lacks subject matter jurisdiction.

II. FEDERAL QUESTION JURISDICTION
*2  This Court has an obligation to satisfy itself that it has subject matter jurisdiction over a case and to address the issue sua

sponte. Meritcare Inc. v. St. Paul Mercury Ins. Co., 166 F.3d 214, 217 (3d Cir.1999), overruled on other grounds by Exxon
Mobil Corp. v. Allopattah Svcs., Inc., 545 U.S. 546 (2005). Parties cannot waive a lack of subject matter jurisdiction or confer

it upon the Court by consent. Brown v. Phila. Hous. Auth., 350 F.3d 338, 346 (3d Cir.2003). It is “an Art. III as well as a

statutory requirement” and “it functions as a restriction on federal power.” Id. at 346–47 (quoting Ins. Corp. of Ir., Ltd.
v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982)).

In an action removed to federal court under 28 U.S.C. § 1441, the removing party bears the burden of demonstrating that

there is federal subject matter jurisdiction over the action. Samuel–Bassett v. KIA Motors Am., Inc., 357 F.3d 392, 396 (3d

Cir.2004); Boyer v. Snap–On Tools Corp., 913 F.2d 108, 111 (3d Cir.1990). 28 U.S.C. § 1441 must be strictly construed

against removal, with all doubts to be resolved in favor of remand. Batoff v. State Farm Ins. Co., 977 F.2d 848, 851 (3d
Cir.1992). Federal statutory law mandates that “if at any time before final judgment it appears that the district court lacks subject

matter jurisdiction, that case shall be remanded.” 28 U.S.C. § 1447(d) (2007).

A defendant may remove an action from state court to federal district court pursuant to 28 U.S.C. § 1441(a) only when the

federal courts have original jurisdiction. Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987). Under 28 U.S.C. § 1331,
federal district courts have original jurisdiction over “all civil actions arising under the Constitution, laws, or treaties of the
United States.” Id. at n. 6. In general terms, the issue presented in the present case is whether Plaintiff's action “arises under”
federal law, or whether there is federal question jurisdiction.

In this case, Defendant contends that federal question jurisdiction is appropriate for three reasons: (1) the complaint “arises
under” federal OSHA regulations; (2) the “artful pleading doctrine” ostensibly supports federal jurisdiction as Plaintiff has
“artfully plead” a federal cause of action as a state law claim; and (3) federal law completely preempts state law in this matter
because resolution of Plaintiff's claim requires interpretation of the CBA between Defendant and the Teamster Local Union No.
863, which governed the employment relationship between the parties.

The issue of federal question jurisdiction is typically governed by the “well-pleaded complaint rule,” which provides that there
is federal question jurisdiction only when the “face of the plaintiff's properly pleaded complaint” presents a federal question.

Caterpillar, 482 U.S. at 392; Gully v. First Nat'l Bank, 299 U.S. 109, 112–13 (1936); Metro. Life Ins. Co. v. Taylor, 481
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U.S. 58, 63 (1987) (stating that “it is long settled law that a cause of action arises under federal law only when plaintiff's well-
pleaded complaint raises issues of federal law”). The rule makes the plaintiff the “master of the claim,” meaning that he or she

may avoid federal jurisdiction by forgoing federal causes of action and basing the claim on only state law. Caterpillar, 482

U.S. at 392 (citing Fair v. Kohler Die & Specialty Co., 228 U.S. 22, 25 (1913); Merrell Dow Pharm., Inc. v. Thompson,

478 U.S. 804, 809, n. 6 (1986); and Great N. Ry. Co. v. Alexander, 246 U.S. 276, 282 (1918)).

*3  Two general exceptions to the well-pleaded complaint rule provide federal jurisdiction even when the face of the plaintiff's
complaint does not state a federal cause of action, and, as Defendant urges that both exceptions be applied here, they merit
some discussion. The first exception provides that even where state law creates the cause of action, federal jurisdiction will

exist when one of the elements of the cause of action raises a substantial, disputed federal issue. Franchise Tax Bd. of the
State of Cal. v. Constr. Laborers Vacation Trust for S. Cal., 463 U.S. 1, 13 (1983) (federal jurisdiction is available when “it
appears that some substantial, disputed question of federal law is a necessary element of one of the well-pleaded state claims”).

The Supreme Court expounded on the requirements of this variety of “arises under” jurisdiction in Grable & Sons Metal
Products, Inc. v. Darue Engineering & Manufacturing, 545 U.S. 308 (2005). The second exception is where the plaintiff's claim

is “ ‘really’ one of federal law.” Franchise Tax Bd., 463 U.S. at 13. This exception is also known as the “artful pleading”
doctrine, and will be discussed more fully below.

(1) Jurisdiction “arising under” federal law
Defendant first argues that Plaintiff's wrongful discharge claim “arises under” federal law as the Complaint alleges that a
determinative factor in Plaintiff's termination was retaliation for Plaintiff's complaints of federal OSHA violations. Defendant
contends that OSHA regulations will necessarily be applied to determine whether Plaintiff's dismissal was unlawful and
therefore the Court does have federal subject matter jurisdiction over this matter.

Federal jurisdiction is appropriate “if a well-pleaded complaint established that its right to relief under state law requires

resolution of a substantial question of federal law in dispute between the parties.” Franchise Tax Bd., 463 U.S. at 13. In 2005,

the Supreme Court set forth the standard for the application of this form of federal jurisdiction in Grable, 545 U.S. 308.

Grable held that in order to find federal jurisdiction “arising under” federal law there must be a substantial, contested federal
issue, “indicating a serious federal interest in claiming the advantages thought to be inherent in a federal forum,” as well as an
assessment of whether federal jurisdiction will violate the division of labor between the state and federal courts as envisioned by

Congress. 545 U.S. at 313. Grable was a quiet title action, originally brought in state court, over real property that had been
seized by the IRS from Grable to satisfy its tax delinquency, and was later sold to respondent Darue. Id. at 310–11. The IRS had
served notice on Grable that its property was to be seized via certified mail. Id. Grable claimed that Darue's title was invalid
because, in Grable's view, 26 U.S.C. § 6335(a) required the IRS to serve Grable with notice personally instead of through the
mail. Id. Darue removed the case to federal district court, and upon review, the Supreme Court found that there was federal
question jurisdiction because the only contested legal or factual issue was the meaning of the federal statute imposing the notice
requirement on the IRS. Id. at 315.

*4  At a minimum, this variety of “arising under” jurisdiction requires a substantial, contested federal issue that is a necessary

element of one of the causes of action. Franchise Tax Bd., 463 U.S. at 13. In Grable, federal jurisdiction was appropriate as

resolution of the case required a court to decide a question of federal statutory interpretation. 545 U.S. at 315. The present
case, however, presents a different situation.
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Under New Jersey employment law, a plaintiff claiming retaliatory termination for “whistle-blowing” activity need only show
that he or she had a “reasonable belief”—as distinct from a legally correct belief—that the employer's actions that prompted the

whistle-blowing constituted a violation of law or public policy. Dzwonar v. McDevitt, 177 N.J. 451, 462–64 (2003) (holding
that New Jersey law “does not require a plaintiff to show that a law, rule, regulation or clear mandate of public policy actually
would be violated if all the facts he or she alleges are true”). The legal question raised by a claim of retaliatory termination
is whether there is a “substantial nexus between the complained-of conduct and a law or public policy,” sufficient to support

an objectively reasonable belief that a violation occurred. Id. at 464. The court need not determine whether the employer's
alleged actions are actually in violation of the law, but merely whether the plaintiff could have reasonably believed that a
violation occurred. Id.

In light of the above, the relevant question in this case is whether Plaintiff could have reasonably believed, based on the facts he
alleges, that his employer had violated OSHA rules. This is an abstract assessment of the nexus between the OSHA rules and
Plaintiff's factual allegations that does not require intimate legal familiarity with OSHA. It is therefore clear that the Complaint
does not require a searching inquiry or analysis of the OSHA regulations and there is no “arising under” federal question
jurisdiction.

(2) The “artful pleading” doctrine
Defendant's next argument is that the second exception to the well-pleaded complaint rule applies here, because the Complaint is
a federal claim that is “artfully pleaded” as a state law claim. Defendant contends that Plaintiff's cause of action for termination

in violation of public policy is delineated in OSHA, 29 U.S.C. § 660(c)(1), which prohibits employers from taking retaliatory
action against employees who have filed OSHA complaints. Defendant also states that Plaintiff filed an OSHA complaint which
was rejected, and argues that by filing this Complaint in state court Plaintiff is attempting to make an end-run around the
statutorily prescribed procedure for appeal of an OSHA dismissal.

The Supreme Court has explained that “it is an independent corollary of the well-pleaded complaint rule that a plaintiff may

not defeat removal by omitting to plead necessary federal questions in a complaint[.]” Franchise Tax Bd., 463 U.S. 1, 22,

(citing Avco Corp. v. Aero Lodge No. 735, Int'l Ass'n of Machinists, 376 F.2d 337, 339–340 (6th Cir.1967), aff'd, 390 U.S.
557 (1968)). This doctrine been dubbed the “artful pleading” doctrine, as it stands for the premise that a plaintiff cannot avoid
federal jurisdiction by “artfully pleading” his federal claim as a state law claim. United Jersey Banks v. Parell, 783 F.2d 360,
367 (3d Cir.1986) cert. denied, 476 U.S. 1170 (1986).

*5  It is readily apparent that the artful pleading doctrine, construed broadly, may raise concerns of federal overreaching. Id . at
368. Additionally, “[a]n expansive application of the doctrine could effectively abrogate the rule that a plaintiff is master of his

or her complaint.” Id. (citing Hunter v. United Van Lines, 746 F.2d 635, 640 (9th Cir.1984) cert. denied, 474 U.S. 863 (1985)).
Courts have applied the artful pleading doctrine sparingly and many have done so only in situations in which the state cause of
action is completely preempted by federal law, such as § 301 of the LMRA, 29 U.S.C. § 185. United Jersey Banks, 783 F.2d
at 368 (“Those courts of appeal that have applied the doctrine have done so primarily in the context of § 301 of the LMRA, 29
U.S.C. § 185, not only because the extent of federal primacy is well established, but because all state law is displaced.” (internal

citations omitted)); see also Rivet v. Regions Bank of La., 522 U.S. 470, 475 (1998) (“The artful pleading doctrine allows
removal where federal law completely preempts a plaintiff's state-law claim.”)

At a minimum, the “artful pleading” doctrine requires that the “real” cause of action is federal law. Franchise Tax Bd., 463
U.S. at 13. Here, Plaintiff's claims of wrongful termination in violation of New Jersey public policy rest safely outside the outer
limits of the artful pleading doctrine, whatever those limits may be. The “real” causes of action in Plaintiff's Complaint are
wrongful termination and discrimination under New Jersey state law, not violations of OSHA.
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Defendant further argues that because Plaintiff has already filed a complaint with OSHA, which was dismissed, Plaintiff's
appropriate course is to appeal that decision to the federal district court pursuant to 29 U.S.C. § 662(d). Defendant argues that
by filing this Complaint in state court, Plaintiff is attempting to do an “end-run” around the statutorily prescribed procedures
for appealing an OSHA dismissal.

Pursuant to the “well-pleaded complaint” rule a plaintiff may keep his action in state court by forgoing federal causes of action.

Caterpillar, 482 U.S. at 392 (a plaintiff “may avoid federal jurisdiction by exclusive reliance on state law”). While the OSHA
scheme does provide Plaintiff with a means of appealing the rejection of his complaint to OSHA, Plaintiff has not pursued that
avenue of relief. Instead, Plaintiff has decided to bring his action under New Jersey law in a New Jersey state court. Insofar as
Plaintiff has not “omitt [ed] to plead necessary federal questions” but rather has chosen to abandon this federal claim, there is no

basis for federal question jurisdiction. See Franchise Tax Bd., 463 U.S. at 22. Furthermore, any contention that the Complaint
comprises the same facts brought and dismissed in the OSHA proceeding goes only to potential defenses for Defendant and

does not provide a basis for removal. Id. at 393 (holding that a case may not be removed to federal court where the federal
question relates to a defense). Hence, from the standpoint of this Court, the present Complaint stands separate from the previous
OSHA dismissal and contains no basis for federal subject matter jurisdiction.

(3) Complete Preemption—Interpretation of the CBA
*6  Defendant next argues that resolution of Plaintiff's claims requires interpretation of the CBA between itself and the Teamster

Local Union No. 863, thus implicating the complete preemption doctrine, under which federal law preempts all of Plaintiff's

state law claims. 1  In its Notice of Removal, Defendant argued that the non-discrimination clause of the CBA must necessarily
be interpreted in the resolution of Plaintiff's claims. In its response to the order to show cause, Defendant abandons this line
of reasoning and instead argues that all of Plaintiff's claims rest on the allegation that the written reprimands Plaintiff received
from Defendant were a ruse to cover the true, unlawful reasons for his termination. Hence, argues Defendant, the CBA must
be consulted as it contains provisions relevant to whether the written reprimands and Plaintiff's subsequent termination were
indeed unjustified.

1 The complete preemption doctrine permits removal to federal court under federal question jurisdiction under the rationale
that “if a federal cause of action completely preempts a state cause of action any complaint that comes within the scope

of the federal cause of action necessarily “arises under” federal law.” Franchise Tax Bd., 463 U.S. at 23; see also,

Caterpillar, 482 U.S. at 393 (“Once an area of state law has been completely pre-empted, any claim purportedly
based on that pre-empted state law is considered, from its inception, a federal claim, and therefore arises under federal
law.”). The complete preemption doctrine has been primarily applied to § 301 of the LMRA, and § 502 of the Employee
Retirement Income Security Act (“ERISA”). See id. (“The complete pre-emption corollary to the well-pleaded complaint

rule is applied primarily in cases raising claims pre-empted by § 301 of the LMRA.”); and Metropolitan Life Ins. Co.
v. Taylor, 481 U.S. 58, 67 (1987) (comparing the preemptive language of § 502 of ERISA to § 301 of the LMRA, and
finding that it too completely preempts state law). Hence, a suit for violation of a clause in a CBA, brought under state
breach of contract law, where the action could have been brought under § 301 of the LMRA, is “controlled by federal

substantive law even though it is brought in state court[,]” and may thus properly be removed to federal court. Avco
Corp. v. Aero Lodge No. 735, Int'l Ass'n of Machinists & Aerospace Workers, 390 U.S. 557, 560 (1968). The reasoning is
that “the preemptive force of § 301 is so powerful as to displace entirely any state cause of action for violation of contracts

between an employer and a labor organization.” Franchise Tax Bd., 463 U.S. at 23 (internal quotations omitted).

In the present case, assessment of Plaintiff's claims does not require an interpretation of the CBA. While there is ample
authority that federal law preempts any state law regarding claims “for violation of contracts between an employer and a labor
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organization,” Franchise Tax Bd., 463 U.S. at 23, “not every dispute concerning employment, or tangentially involving a

provision of a collective-bargaining agreement, is pre-empted by § 301 or other provisions of the federal labor law.” Allis–
Chalmers Corp. v. Lueck, 471 U.S. 202, 211 (1985). The appropriate question is whether the resolution of the state-law claim

turns on the meaning of the CBA. Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 405–06 (1988). Thus, a claim
for violation of duties imposed by a labor agreement is preempted by § 301 regardless of whether the claim is brought in tort

or breach of contract. Allis–Chalmers, 471 U.S. at 210. On the other hand, a claim of wrongful discharge in retaliation for

filing for worker's compensation is not preempted by § 301. Lingle, 486 U.S. 399.

Here, Plaintiff's claims arise under the NJLAD and New Jersey public policy, which prohibit an employer from terminating
any employee for certain unlawful causes, including racial discrimination and retaliation against an employee who engages in

certain protected activities. N.J.S.A. 10:5–12; Pierce v. Ortho Pharm. Corp., 84 N.J. 58, 72 (1980) (modifying previous
common law and holding that “an employee has a cause of action for wrongful discharge when the discharge is contrary to a
clear mandate of public policy”). Where, as here, a CBA governs the employment relationship and provides the circumstances
in which an employee may be terminated, the presence or absence of those pre-agreed valid causes for termination is irrelevant
to the issue raised by a claim for wrongful termination in violation of the NJLAD or contrary to New Jersey public policy. In
short, the issue presented by the claim is whether unlawful considerations motivated Plaintiff's termination, not whether the
termination conformed to the terms of the CBA.

*7  While Defendant may argue that Plaintiff was discharged for valid reasons as delineated in the CBA, that is a “purely factual

inquiry” that “does not turn on the meaning of any provision of a collective-bargaining agreement.” Lingle, 486 U.S. 399,
407 (1988) (holding that a state law claim for retaliatory discharge does not require an interpretation of the CBA, because the
issues relating to the employer's motive for termination of the employee are factual questions that do not require construing the
CBA). The question of whether the written reprimands and eventual termination were justified is again purely factual, dependant
principally on the conduct of the Plaintiff and the motivation of the employer, not on an interpretation of the CBA.

In short, § 301 does not provide a basis for federal preemption because the provisions of the CBA bear little impact on Plaintiff's
Complaint.

III. CONCLUSION
For the foregoing reasons, this Court determines that it lacks subject matter jurisdiction over this action and accordingly remands
it to the Superior Court of New Jersey. An appropriate form of order will be filed together with this Opinion.

All Citations

Not Reported in F.Supp.2d, 2007 WL 3170121
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